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IRVING, J., FOR THE COURT:

1. James E. Otis was convicted of armed robbery by ajury in the Circuit Court of Lincoln County
and sentenced as a habitua offender to life in prison in the custody of Missssppi Department of
Corrections with no digibility for parole or probation. Fedling aggrieved by this decison, Otis makes a

timely gpped and asserts the following issues: (1) whether the trid court erred in sentencing him to life in



prison without parole under the habitua offender statute, Mississppi Code Annotated section 99-19-83,
when his prior convictions did not conform to the statutory requirements, (2) whether thetrial court erred
inalowing the State during closing argument to comment on hisfallure to testify, (3) whether thetrid court
erred in faling to grant amidrid after a State' s witness testified that Otis had been arrested in another
jurisdiction on a amilar charge, (4) whether the trid judge erred in denying his motion for a judgment
notwithstanding the verdict, or in the dternative, amotion for anew trid, (5) whether thetrial court erred
in dlowing the State to continue questioning during voir dire after the State had the jury members commit
to the amount of evidence on which they would or would not be able to convict, and (6) whether the
cumuldive effect of errorsin thetria court denied the defendant hiscongtitutiond right to afair and impartid
trid.
FACTS

92. On June 23, 2000, an individud waked into Allstar Rent to Own, arenta appliance store, made
his way to the back sales counter, and confronted the store's clerk. The individua displayed a gun,
demanded money, and made the clerk lie on thefloor. Hethen wrapped hishand in hist-shirt, opened the
cash drawer of the regigter, and retrieved gpproximately $53 in currency. Theindividud tore the phone
out of thewall, took acordless phone that was present, and exited the store. Approximately amonth after
the robbery, the clerk identified Otisin a photo lineup as the person who robbed the store.

113. Otiswasindicted by a Lincoln County grand jury on October 11, 2001. A jury trid washeldon
January 31, 2002, on the charge of armed robbery, and the jury returned a verdict of guilty but could not
agree asto the sentence. On the next day, the court sentenced Otis as ahabitud offender to aterm of life
in prison in the custody of the Mississippi Department of Corrections with no eigibility for parole or

probation.



14. Following his conviction and sentence, Otisfiled amotion for judgment notwithstanding the verdict
or in the dternative, motion for anew tria. Thismotion wasoverruled by the court on the sameday it was
filed, resulting in this apped.
ANALYSISAND DISCUSSION OF THE ISSUES

1. Sentencing under the Habitual-Offender Statute
5. COitis first contends that he was improperly sentenced under the state’ s life-imprisonment habitual
offender statute, Mississppi Code Annotated section 99-19-83, because hisprior convictionsdo not meet
the requirementsfor enhanced punishment under the statute. The State acknowledgesthat Otissargument
"appears to have merit," and suggests that this Court should remand this case for re-sentencing under the
state'smaximum-term-imprisonment-habitua -offender statute, Miss ssippi Code Annotated section 99-19-
81.
T6. The life-imprisonment-habitual -offender statute reads as follows:

Every person convicted in this state of a felony who shall have been convicted twice

previoudy of any felony or federd crime upon charges separately brought and arising out

of separate incidents a different times and who shdl have been sentenced to and served

separatetermsof one (1) year or morein any state and/or federa pend indtitution, whether

inthis sate or esawhere, and where any one (1) of such felonies shall have been acrime

of violence shd| be sentenced to lifeimprisonment, and such sentence shdl not be reduced

or suspended nor shal such person be digible for parole or probation.
Miss. Code. Ann. § 99-19-83 (Rev. 2000).
17. Before proceeding to address Otiss argument, we state additiond facts. The record revealsthat
on September 20, 1993, Otiswas convicted, pursuant to apleaof guilty, of thefollowing offenses: in cause
number 11,222, count one, kidnagpping, count two, robbery; in cause number 11,223, grand larceny; in

cause number 11,226, four counts of felonious bad checks. 1n cause number 11,222, Otiswas sentenced

to two concurrent terms of twenty years, one term for each count. In cause number 11,223, Otis was



sentenced to five yearsto run consecutively with the sentencesimpaosed in cause number 11,222, and with
the proviso that, upon the completion of the sentence in cause number 11,222, the remainder of the
sentence would be suspended for five years. In cause number 11,226, Otis was sentenced to concurrent
terms of three years on each of the four counts with the sentences to run consecutively to the sentences
imposed in cause number 11,222, and with the proviso that, after the completion of the sentencein cause
number 11,222, the remainder of the sentence would be suspended for five years.
T18. Otis admits that, prior to being convicted of the ingtant crimes, he had been convicted of seven
felonies: kidnapping, robbery, larceny, and four counts of felonious bad checks. However, he assertsthat
the charges for kidnapping and robbery were not “separately brought” and more importantly that the
charges did not “arise out of separate incidents at different times’ as required by the life-imprisonment-
habitua-offender statute. Therefore, he concludes that the circuit court erred when it sentenced him asa
habitual offender under section 99-19-83 because he lacks the prior convictions required by the satute.
We examine this proposition and begin our examination by returning to a discusson of the prior robbery
and kidnapping convictions.
19. The prior convictionsfor kidngpping and robbery emanated from asingletwo-count indictment filed
in cause number 11,222, At the sentencing hearing, no testimony was adduced which spoketo thetiming
or the sequence of events which gave rise to the two charges. We are informed only by the language in
the indictment comprising the predicate offenses. It concludes with the following pertinent language:

[A]ll of said conduct aleged and st forth in counts one and two of this indictment having

then and there been based on two or more acts or transactions connected together or

condtituting parts of a common scheme or plan, and againg the peace and dignity of the
State of Missssppi.



Clearly, based on the language in the indictment, the kidnapping and robbery charges arose out of asingle
incident. Thereforewefind, onthe authority of Nicolaou v. Sate, 534 So. 2d 168 (Miss. 1988), Riddle
v. State, 413 So. 2d 737 (Miss. 1982), and Wallsv. State, 759 So. 2d 483 (Miss. Ct. App. 2000), that
Otissprior kidnapping and robbery convictions must be counted as onefdony for determining the number
of prior feloniesthat he hascommitted. However, for two reasons, our inquiry doesnot end here. Thefirst
reason is that, dthough these two felonies must be counted as one in determining the number of prior
felonies committed, thereis no logical reason to count the two separate sentences, which he received for
the two felonies, as one sentence. The second reason isthat Otis has committed five other prior felonies.
110.  The question that must be answered is whether the concurrent sentences, which Otis received for
the kidnapping and robbery convictions, may be counted as separate terms in satisfaction of the
requirement that a defendant must "have been sentenced to and served separate terms of one (1) year or
more in any sate and/or federd pend indtitution” before he may be sentenced under Mississppi Code
Annotated section 99-19-83. If they may, thetrid judge did not err in sentencing Otisto lifeimprisonment
because, a the time of sentencing in this case, he had previoudy been convicted of seven felonies, one of
which was a crime of violence, and had served more than one year of the concurrent sentences. We
examine this proposition next, and we note Otiss assstance on thisissue.

11. CitingMageev. State, 542 So. 2d 228 (Miss. 1989), Otis concedes that he has served terms of
one year or more for both the kidnapping and robbery convictions. In Magee, the defendant committed
ahouse burglary on August 9, 1983, and arobbery on August 13, 1983. 1d. a 235. During asingle, but
consolidated hearing, the defendant entered separate pleas of guilty to both offenses. |d. The defendant
was sentenced to seven yearsfor each offense with the sentencesto run concurrently. 1d. On apped, our

supreme court held that, for purposes of the habitud offender statute, "serving one year or more on



concurrent sentences for separate convictions amounts to serving more than one year on each sentence.”
Id. at 236 (quoting King v. State, 527 So. 2d 641, 645 (Miss. 1988)).

12. Weagreewith the dissent that the preciseissue we face was not squarely presented in Magee and
that our issue isamatter of first impresson. However, we find Magee to be helpful and persuasive. In
Magee the defendant had committed only two prior felonies and received concurrent sentences for both
of them. Each felony was committed at a separate time and arose out of separateincidents. Here Otishas
committed seven prior felonies. He received concurrent sentences for two of the felonies and consecutive
sentences for the other five. The two felonies for which he was given the concurrent sentences arose out
of asinge incident and occurred at the same time. Therein liesour problem. We approach the resolution
of the problem by looking at the purpose of the statute as well as by andyzing the requirements of it.
113.  Firg, asto the purpose, there can be little doubt that the statute isaimed at recidivists. Therefore,
it was the repetitive crimina conduct that the legidature had in its Sghts in passng the habitud offender
datute. Thisisborne out by the fact that, before a defendant can be given the severe sentence required
by the statute, he must have committed at leest three fdonies. This brings us to our second inquiry, the
statute's requirements.

14. Asdready observed, the defendant must have been convicted of at least two felonies, separately
brought and arisng out of separate incidents, prior to committing the one for which he is given the life
sentence. Of the prior felonies, whatever the number, one of them must be a crime of violence. Findly,
the defendant must have been sentenced to and served one year or more in apend ingtitution for at least
two prior felonies.

115. Itisthe consgderation of the last requirement that causes us and the dissent to part company. We

find that this last requirement has been satisfied when the defendant has been sentenced to and served one



year or more for any two prior felonies whether they arise out of the same incident or not, provided that
he has also committed at least two felonies that were separately brought and arose out of separate
incidents. We do not read Mississippi Code Annotated section 99-19-83, Nicolaou, Riddle, or Walls
as requiring that the sentences received for thosefel onies, which arise out of the sameincident, be counted
as one sentence. Rather, we read the Statute and the cases congtruing it to require only that two or more
felonies, which arise out of the same nucleus of operative facts, be counted as a single fdony if the
defendant is later charged as a habitua offender for the commisson of subsequent felonies. But thereis
no logica reasonfor counting as asingle sentence the two separate sentences that he received for the two
crimes which he committed during his one-time crime spree because the purpose of the Satute isto deter
subsequent crimind conduct, not to deter the giving of concurrent sentences.

116. It isunderstandable why two crimes originating out of the same nucdleus of operative facts should
be counted as one crime for evduating whether one should recelve an enhanced pendty for his continua
involvement incrimind activity. If the purpose of the Satuteisto deter subsequent crimind activity, it would
be patently unfair to count multiple crimes — arising out of a common nucleus of operative facts and
committed at the same time by an individua during one foray into crimind activity — as separate crimes
because nether of the multiple crimes congtitutes subsequent involvement in crimind activity. Such an
interpretation is condgstent with the laudable purpose of the datute: to stiffen the pendty for repesat
offenders, not for current offenderswho commit severd crimesduring their oneforay into crimind activity.
917.  Inour case, ether therobbery conviction or the kidnapping conviction, but not both, isanecessary
predicate crime. In Nicolaou, Riddle, and Walls, each of the crimes, which arose out of a common
nudleus of operative facts, had to be counted as separate crimesin computing the number of prior felonies.

That isnot our case. Here, unlike the defendants in Riddle and Walls, Otis has been convicted of more



thantwo prior felonies, and only one of his crimes, which arose out of the same incident, must be counted
in determining the requisite number of prior felonies. Moreover, even when both of his fdonies, which
arose out of a single incident, are counted as a Single felony, the requirement of two prior fdoniesis il
satisfied.

118. In Magee, the defendant served only one prison sentence, yet our supreme court said that was
aufficient for habitua-offender sentencing purposes, notwithstanding the language of the habitua offender
statute which requires the defendant to have previoudy been sentenced to and served separate terms of
oneyear or morein apend inditution. Consequently, the principle to be drawn from Magee is that, for
purposes of the habitua-offender sentencing atute, if the defendant has been convicted of at least two
prior felonies separately brought and arising out of separate incidents, then habitua -offender sentencingis
permissible even though only one year or more has been served as aresult of concurrent sentencing. In
other words, what is required are separate convictions for two prior felonies and separate sentences for
two prior felonies; itisnot arequirement that separate periods of time be physicaly served for the separate
convictions.

119.  Applying the teachings of Magee to our facts, we find that Otis qudlifies for life-imprisonment-
habituad sentencing. Prior to the ingtant charges, he had committed seven felonies with more than two of
them being separately brought and arising out of separate incidents, and one of hisfelonieswas a crime of
violence. He had been sentenced to two separate terms of one year or more in the Sate penitentiary and
had served more than one year of the sentences. If Otiss predicate crimes involved only the prior
convictions for robbery and kidnapping, we would have a different case.  While the robbery and

kidnapping convictions must count asone crimefor determining the number of prior felonies Magee makes



it clear that serving only one-year of concurrent sentences is sufficient to satisfy the "sentence and time-
served requirements’ of the habitua-offender sentencing satute.
920. We see no reason to hold that concurrent sentences given for two separate crimes arising out of
the same incident do not meet the sentencing requirements of the statute — when concurrent sentences
given for two separate crimes arising out of different incidents do — since it is the subsequent crimina
conduct of the defendant, not his prior sentence, that places him within the reach of the life-imprisonment
habitud statute.  This is especidly true sSince only one year or more of concurrent sentences must be
physcdly served in order to quaify for habitua sentencing. To hold otherwise, would be to assign a
greater importance to the prior sentence than to the defendant's subsequent crimina behavior. Such a
congtruction of the statute would be nonsensical, and wewill not assign such anonsensical purposeto the
legidature in passing the satute. Therefore, we find that thetrid court did not err in sentencing Otisto life
in prison as a habitud offender. This assgnment of error is without merit.

2. The Sate's Closing Argument
721. Inthis assgnment, Otis complains that the following statement made by the prosecutor during
clogng argument was improper because it commented upon hisfalure to testify:

| want you to remember Kerry Riddle’ stestimony. .. . Shejust didn’t see him passing,

walking down the street, going down an aide at Wa-Mart, or bump into him briefly and

remember hisface. She had timeto look a him. She had enough time where she could

tdl the officer. she[dc] didn't seejust hisface. She saw hisheight. She saw his build.

She saw his complexion. She saw more than his forehead. She saw and can remember

how the hat was Sitting on his head. She saw sunglasses, but she told you they covered

fromjust under the eyebrow to just under the eye, only about that long (gesturing). They

didn’'t cover much of hisface at dl. Mr. Otis is a big man and there was alot of hisface

that was uncovered. She saw the hairline that she could see underneath the cap. A

baseball cap does't Sit dl theway down here. She noticed that hairline. She noticed that

the hair she could see was short. And she noticed that when he spoke, his voice was
deep. Now, y'all haven’t been able to hear his voice today.



922. The State countersthat Otis did not preserve this error by objecting at the time the comment was
made. Alternatively, the State arguesthat the atement was not acomment on Otis sdecision not to testify
but instead was a part of the discusson of the overal evidence againgt Otis.
723. "ltistherulein this State that wherean objection is sustained, and no request is made that thejury
be told to disregard the objectionable matter, there isnoerror.” Minor v. Sate, 831 So. 2d 1116, 1123
(122) (Miss. 2002) (citing Perry v. State, 637 So. 2d 871, 874 (Miss. 1994)). "Furthermore, '[f]or this
Court to consder clams of aleged erroneous comments of the prosecuting attorney in closing arguments,
a contemporaneous objection must have been made; otherwise, the point isdeemed waived.” Id. at 1123
(122) (citing Banks v. State, 782 So. 2d 1237, 1242 (Miss. 2001)).
724.  After reviewing this passage, we agree with the State that this argument is procedurally barred.
Whenthe State was making its closing argument, Otisdid not object. Procedurd bar notwithstanding, we
as0 agree with the State that this comment, when viewed in context, does not appear to be a deliberate
attempt by the State to comment on Otiss right to remain slent. Even if we were to hold that the State
crossed the line, we would aso be constrained to hold that, consdering the totdity of the circumstances
and the evidence here, the error was harmless. However, we caution prosecutorsto be extremely careful
inthisarea. Whilethere may be some circumstances when the jury may get achanceto hear adefendant's
voice without the defendant actudly testifying in his defense, those instances will be rare.

3. The Denial of Motion for a Mistrial
125.  Otis next contendsthat during the cross-examination by hiscounse of one of the State’ switnesses,
the witness made an impermissble comment regarding Otiss prior crimind history. Otisfurther concedes
that he did not make a contemporaneous objection, but requested a migtrid at the close of the witness's

testimony because he did not want to draw undue attention to the comment. Acknowledging that thejudge

10



ingtructed the jury to disregard the witness's comment, Otis contends that the error was not cured by this
ingruction.
Case law unequivocdly holdsthat thetrid judgeisin the best postion for determining the
prgudicid effect of an objectionable comment. Thus, the judge is vested with discretion
to determine whether the comment is so prgudicid that a mistrial should be declared.

Where "serious and irreparable damage’ has not resulted, the judge should "cure" or
remedy the gdtuaion by "admonish[ing] the jury then and there to disregard the

improp[riety].”
Alexander v. State, 602 So. 2d 1180, 1182-83 (Miss. 1992) (quoting Johnson v. State, 477 So. 2d
196, 210 (Miss. 1985)). Where atria court sustains a defendant's objection and ingtructs the jury to
disregard the question, the remedia acts of the trid court are deemed sufficient to remove any taint of
preudice from the jurors minds as the jury is presumed to follow thetria court'singructions. Strahan v.
State, 729 So. 2d 800, 808 (134) (Miss. 1998).
726. Thefollowing exchange occurred between Police Chief Arlustra Henderson and counsd for Otis:

Q: Now the photos that were provided today, were actualy provided to the DA’s
office yesterday; isthat correct?

A: That is correct.

Q: Now between . . . let’s assume the identification was the day before you issued
that arrest warrant, so I’mgoing to say July 20th of the year 2000, and the month
of October, 2001, when the case was eventually presented to the grand jury, what
additiond invedtigation, if any did you do during those months?

A: We couldn’t find the suspect after we signed the affidavit. Detective Jones had a
conversation someway. . . .Clinton Police Department had arrested the suspect
on something similar to what we was working on. We asked the police
department to put a hold on the suspect.

Q: To your knowledge, what was the outcome of those Clinton charges.

A: Detective Jones, you'll have to talk to him about that. He handled that.

Q: | will ask him that.

11



(emphasis added).
927. In an attempt to clarify the statement made by Chief Henderson, Otis's counsdl questioned
Assgant Police Chief Nolan Jones about the other charge. Jones stated that he had been unableto obtain
adispogtion on the charge. Jones went on to testify that he believed the other charge was strong-armed
robbery and not armed robbery, but admitted that he was not aware of any conviction or any find outcome
of the charge.
928. At the close of Jones's testimony, OtiSs counse requested a mistriad based upon Chief
Henderson's testimony which she deemed to be ingppropriately referring to Otissprior crimina activities.
Thetrid judge denied her motion upon finding it untimely but decided to ingruct thejury to disregard Chief
Henderson's prior statement regarding the “similar charge.”
729.  Wefind that no serious and irreparable damage resulted from Chief Henderson's comment and
that thejudge adequatdly cured or remedied the Situation by admonishing thejury to disregard the comment
about amilar charges. Thisfinding is bolstered by the fact that defense counsd, after consulting with Otis,
ratified the giving of the ingtruction as sufficient to cure the error.

4. Denial of Post-trial Motions
130. Otis's next contention is that the trid court erred by denying his motion for judgment
notwithstanding the verdict, or in the dternative, it erred by denying hismotion for anew trid. According
to Otis, the State failed to present sufficient factud evidence to the jury for it to find beyond areasonable
doubt that he committed the crime of armed robbery. He explains that the State presented no physica
evidence that connected him to the scene of the crime and that the testimonia evidence of the victim's

identification was extremdy insufficient.

12



31. Ontheissue of legd sufficiency, reversa can only occur when evidence of one or more of the
elements of the charged offenseis such that "reasonable and fair-minded jurors could only find the accused
not guilty.” Hawthorne v. State, 835 So. 2d 14, 21 (1131) (Miss. 2003) (citing Wetzv. State, 503 So. 2d
803, 808 (Miss. 1987)). "The standard of review for adenid of adirected verdict, peremptory instruction
and aJNOV areidentical. 1d. at 21 (131) (citing Coleman v. State, 697 So. 2d 777, 778 (Miss. 1997)).
132.  "Inregard to the weight of the evidence, it iswdll established that matters regarding the weight of
the evidence are to be resolved by the jury.” Id. a 21 (1132) (citing Neal v. Sate, 451 So. 2d 743, 758
(Miss. 1984)). However, "[a motion for new trid chalengesthe weight of the evidence.” Id. at 22 (132)
(ating Sheffield v. State, 749 So. 2d 123, 127 (116) (Miss. 1999)). A reversa is warranted only if the
trid court abused its discretion in denying amotion for new trid. Sheffield, at 127 (116) (citing Gleeton
v. State, 716 So. 2d 1083 (Miss. 1998)). A new trid will not be granted unlessthe verdict is so contrary
to the overwheming weight of the evidence that an unconscionable injustice would occur by dlowing the
verdict to stand. 1d. (ating Groseclose v. State, 440 So. 2d 297, 300 (Miss. 1983)). "However, if a
jury's verdict convicting a defendant is againg the overwhelming weight of the evidence, then the remedy
istograntanew tria." Hawthorne, 835 So. 2d at 22 (1133) (citing Collier v. State, 711 So. 2d 458, 461
(Miss. 1998)).

133.  Wefind that thetrid court did not err in denying Otis s motions for judgment notwithstanding the
verdict or, in the dternative, motion for new trid. Therewas sufficient evidence presented by the Statefor
reasonable and fair-minded jurorsto find Otisguilty of armed robbery. Assstant Police Chief Nolan Jones
tetified that he conducted a photo lineup and that the victimimmediatdly identified Otisasthe perpetrator
of the armed robbery. Kerry Riddle gave a detalled physica description of the perpetrator, testified to

what the perpetrator was wearing, and affirmed that Otis was the culprit of the crime by identifying him

13



a tria. Thejury returned averdict of guilty after being adequatdly ingtructed by the trid court on how to
consder evidence. We declineto disturb itsfindings. Further, we cannot say that permitting the verdict
to stand would sanction an unconscionable injustice. This assgnment of error lacks merit.

5. The Appropriateness of the Sate’ s Questions during Voir Dire
134.  Otis next contendstheat thetrid court erred in dlowing the State to continue questioning during voir
dire after the State had the jury commit to the quantity of evidence on which it would or would not convict.
Moreover, he points out that the trid court failed to instruct the jurorsthat the State could not ask them to
make such promises. We discussin the following paragraph what transpired during voir dire.
135.  The prosecution explained to the jury that the case involved an eyewitness s identification of an
assallant who wore sunglasses and a baseball cap and asked whether members of the venire believed that
the sunglasses or the basebdl cap would necessarily keep the eyewitness from identifying him later if she
saw him without these accessories. He then asked members of the venire whether they, knowing the facts
earlier specified about the assailant, would consder thevictim’ sidentification asinsufficient if it wastheonly
evidence the State had to tie Otis to the robbery. Subsequently, the prosecution asked members of the
venire whether they could tell him whether they could consider dl of the evidence before deciding whether
the evidence was sufficient. At this juncture, the trid court held a bench conference whereby the judge
asked the prosecutor to clarify hisquestioning of the membersof the venireto ensure that they understood
that they wereto look a dl the evidence before rendering adecision, instead of basing their opinion onthe
production of an identifying mark of the assailant. The prosecutor then proceeded with his questioning in
conformity with the judge’ s direction.
1136.  Our supreme court has directed that prosecuting attorneys avoid questions seeking a promise or

commitment from the jury to convict if the State proved certain facts. West v. State, 553 So. 2d 8, 22

14



(Miss. 1989) (citing Murphy v. State, 246 So. 2d 920 (Miss. 1971)). However, the court has often held
that a party waives any and dl clams regarding the compaosition of hisjury if hefalsto raise an objection
beforethejury issworn. See Shaw v. State, 540 So. 2d 26, 27 (Miss. 1989); Thomasv. State, 517 So.
2d 1285, 1287 (Miss. 1987); Pickett v. State, 443 So. 2d 796, 799 (Miss. 1983).
1137. At notimeduring the vair dire did Otis object to the prosecutor's line of questioning, nor did he
ever request a curative ingruction by thetrid court. We note that the trid court has broad discretion in
passing on the extent and propriety of questionsthat are addressed to the venire. Jonesv. State, 381 So.
2d 983, 990 (Miss. 1980). An abuse of discretion will only be found where the record shows clear
prejudice resulting from undue lack of congraint. 1d. We find no abuse of discretion here.

6. Cumulative Effect
138.  Otisfindly urgesthis Court to deem the cumulative effect of the errorsthat he has assigned to be
sufficient for reversal or remand.
139.  InWilburn v. State, 608 So. 2d 702, 705 (Miss. 1992), the court held that "individual errors, not
reversible in themsdaves, may combine with other errors to make up reversible error.” The question that
must be asked in these instances is whether the defendant was deprived of a "fundamentdly fair and
impartid trid" as aresult of the cumulative effect of dl errorsat trid. 1d. If thereis"no reversble error in
any part, thereis no reversible error to thewhole" McFeev. Sate, 511 So. 2d 130, 136 (Miss. 1987).
140. We have found no reversble error among any of the alegations of error made by Otis.
Consequently, there can be no cumulative error as there was no error in any of the separate points of
contention. Therefore, we affirm Otis's conviction and sentence as a habitua offender under Mississppi

Code Annotated section 99-19-83.
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141. THE JUDGMENT OF THE CIRCUIT COURT OF LINCOLN COUNTY OF
CONVICTION OF ARMED ROBBERY AND SENTENCE OF LIFE AS AN HABITUAL
OFFENDER INTHE CUSTODY OF THEMISSI SSIPPI DEPARTMENT OF CORRECTIONS
AND FINE OF $10,000 SAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
LINCOLN COUNTY.

BRIDGES, LEE, MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR. McMILLIN,
C.J., CONCURSIN PART AND DISSENT IN PART WITH SEPARATE OPINION JOINED
BY KING AND SOUTHWICK, P.JJ., AND THOMAS, J.

MCMILLIN, C.J., CONCURRING IN PART AND DISSENTING IN PART:

142. 1 concur with the mgority that Otis s conviction must be affirmed. | respectfully disagreethat Otis
was properly sentenced under the more harsh provisions pertaining to habitua offendersfound in Section
99-19-83 of the Mississippi Code. It is my view that Otis could only have been sentenced under Section
99-19-81 since the record fails to show that he has been previoudy convicted of two felonies arising out
of separate incidents, and that, as to each of those convictions, he has served one year or more. The
mgority finds that the requirement of serving ayear or more on two prior felony convictionsis a “ stand
adone’ requirement that can be met by serving two sentences even though thetwo convictions arise out of
the same incident. According to the mgority, the requirement of two previous unrelated convictionsis a
separate matter of inquiry that can be met by evidence of yet athird felony conviction unaccompanied by
any proof that the defendant served time astoit. | do not think that afair reading of the statute permitsthis
interpretetion.

143.  The record shows that Otis had been previoudy convicted of the two crimes of kidnaping and
armed robbery and was sentenced to (and, in fact, served) more than one year asto each conviction. The
magority concedes that these two charges arose out of a single incident and, thus, do not meet the

requirement that there must be two convictions arising out of separate incidents. Instead, for this agpect
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of the Satute, the mgority treats these two convictions as but asingle one and looksto proof of anumber
of different convictions to supply the necessary second conviction, none of which were accompanied by
proof that Otis served time as to any of the convictions. (The mgority recites some of the detalls of these
convictions and notes that Otis gppeared to have been sentenced to serve time on those convictions
concurrently with the robbery and kidnaping conviction; however, the State in its brief concedes that
“because of some sentencing oversight, the remaining felony convictionstherewas no time served towards
those sentences.”)

44.  For purposes of andyss, the pertinent language of Section 99-19-83 identifying those eigiblefor
punishment under its provisonsis asfollows:

Every person convicted . . . of afelony who shall have been convicted twice
previoudy of any felony . . . upon charges separately brought and arising out of separate
incidents at different times and who shdl have been sentenced to and served separate
terms of one (1) year or more. . ..

Miss. Code Ann. 8 99-19-83 (Rev. 2000).

145.  Cetainly, it would have been clearer had the legidative drafter said, “and who shdl have been
sentenced to and served separate terms of one (1) year or more. . . on each of the aforesaid separately
brought charges. ...” However, a plan reading of the Satute, in my view, suggests a sufficient nexus
betweentherequirement of two separately occurring fel oniesand the requirement of two separate oneyear
sentences to compel the conclusion that the separate sentences must have resulted from the same felony
charges relied upon by the State to show the defendant’ s propensity for crimina behavior.

46. This interpretation of the statute has nothing to do with the question of whether the requisite

Separate sentences may or may not be served concurrently. Asthe mgjority has correctly observed, the

Missssppi Supreme Court has answered that question in Mageev. Stateand inKing v. State, by saying
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that two sentences, even if they are being served concurrently, congtitute “ separate terms’ of confinement
within the meaning of Section 99-19-83. Magee v. Sate, 542 So. 2d 228, 236 (Miss. 1989); King v.
State, 527 So. 2d 641, 645-46 (Miss. 1988).

147.  Neither case squarely addresses the situation where the concurrently-served sentences arose out
of two related charges and the requisite “ second” felony conviction was, in fact, athird crime that met the
“separateincident” test but which did not result in the defendant serving ayear or morein confinement. The
King decision answers only the question of “whether serving one year or more on concurrent sentences
for separate convictionsamounts to serving more than one year on each sentence.” Kingv. State, 527
S0. 2d at 645 (emphass added). Although, in a drictly literd sense, dl felony convictions are separate,
it would be my view that the term “ separate convictions’ in thisinstance, when read in context, meansthe
same thing as the phrase “ charges separately brought” found in Section 99-19-83.

48. ThusMagee and King do not appear to support the result reached by the mgority in this case.
However, because they ded with a different, though related, issue, neither can it be said those decisions
dfirmatively excludethat outcome. Rather, | contend that the proper outcome hinges on aquestion of first
impression regarding the proper application of Section 99-19-83 to the undisputed facts of this case.
Based on my view of what the statute requires, | respectfully conclude the mgority has answered thisfirst
impressionquestion incorrectly. Rather than affirm asto the validity of Otis's sentence, | would vacate the
sentence and remand for re-sentencing under Section 99-19-81. Nathan v. Sate, 552 So. 2d 99, 106
(Miss. 1989).

KING AND SOUTHWICK, P.JJ.,, AND THOMAS, J., JOIN THIS SEPARATE
WRITTEN OPINION.
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